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FUTURE OF THE MARINE MAMMAL
PROTECTION ACT (MMPA)

WEDNESDAY, JULY 16, 2003

U.S. SENATE,
SUBCOMMITTEE ON OCEANS, FISHERIES, AND COAST GUARD,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:32 a.m., in room
SR-428A, Russell Senate Office Building, Hon. Olympia J. Snowe,
Chairman of the Subcommittee, presiding.

OPENING STATEMENT OF HON. OLYMPIA J. SNOWE,
U.S. SENATOR FROM MAINE

Senator SNOWE. The hearing will come to order.

Good morning, and I am pleased to welcome our two distin-
guished panels of expert witnesses and all members of the audience
for our hearing today on the future of the Marine Mammal Protec-
tion Act. Although our first attempt to hold this hearing had to be
postponed because of a series of 33 votes on the tax bill, I am very
grateful to all of you for adjusting your schedules again to allow us
todhold today’s hearing. 1 really appreciate your presence here
today.

We are here to discuss the Marine Mammal Protection Act, the
most comprehensive protection and conservation legislation in the
world with respect to marine mammals. All of us share a common
concern for this act and its role in protecting and conserving ma-
rine mammals. I am committed to seeing that the MMPA provides
an effective means to achieving this goal. This issue is certainly
one of the most important and the most challenging legislative
issues before the Subcommittee of Oceans, Fisheries, and Coast
Guard in the 108th Congress.

The Marine Mammal Protection Act provides an important
framework for conserving and protecting whales, dolphins, sea
lions, walruses, manatees, polar bears, and other mammals that
depend on the oceans. It was a product of society’s great concern
for preserving these animals during a time when the consequences
of human activity threatened their existence, and it has certainly
succeeded in reducing many negative human impacts and helping
many species recover.

Since this legislation was first enacted in 1972, however, these
species continue to face new as well as old threats to their survival.
For example, we have become increasingly aware of the potential
impact of underwater noise, habitat alteration, and ship strikes. In-
stead of improving in the last 20 years, these issues have persisted,
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in fact becoming more intense due to strict interpretation of the act
in recent court cases.

Recently many ocean activities that have been permitted in ac-
cordance with the MMPA, including scientific research, underwater
mapping, and sonar testing, have been halted by lawsuits. Appar-
ently the language in the act that guides the issuance of permits
has been interpreted differently by different parties, with several
courts ruling that some permits do not comply with the law. This
indicates to me that the original language is losing its relevance to
the ever-evolving ways our society depends upon and uses the
oceans.

Issuing and legally defending marine mammal permits are com-
plicated by the general lack of scientific progress on these animals.
Consider the state of our knowledge on ocean noise and marine
mammals: the National Research Council published extensive re-
ports on this topic in 1994, 2000, and 2003, and upon examination,
one finds that scientists are struggling to answer the same ques-
tions now as they were 10 years ago. There is still tremendous un-
certainty about the most basic information such as how much noise
naturally occurs in the ocean.

Clearly, we lack baseline and experimental data on noise and
other environmental conditions, and we lack data that would tell
us how mammals are affected by various environmental conditions.
We simply do not know enough about the ecological relationships
and conditions that are truly important for marine mammal sur-
vival. How can it be that so little progress has been made in the
last decade? We need to examine very closely the issues sur-
rounding the permitting and funding of research and other limiting
factors that diminish scientists’ ability to find the answers to these
questions.

I strongly believe in conservation based on sound science. As
human reliance and demands on the ocean intensify, it becomes in-
creasingly important to understand how and why our activities af-
fect marine mammals. It is equally important to advance our un-
derstanding of marine mammals. It is equally important to under-
stand their anatomy, physiology, and behavior, and role in the eco-
system if we are truly interested in sustaining these animals in
their natural state. The advancement of science needs to be the
cornerstone of any reauthorization of the Marine Mammal Protec-
tion Act, and I am looking forward to hearing the testimony that
will be presented today on ways in which we can better facilitate
marine mammal science throughout the act.

How do we begin to tackle these complicated and challenging
issues? The administration has proposed a reauthorization bill for
the 108th Congress that addresses many of the issues that I have
raised here today and threats that surround the marine mammal
conservation. Its bill, along with many other relevant ideas, need
proper Senate review. I am sure the Administration’s views will be
a focal point of today’s discussion, but I am also eager to learn of
other perspectives on how the act should be reauthorized.

We will hear from two panels this morning, and I am pleased
that so many essential stakeholder groups are being represented by
such knowledgeable and committed leaders who will testify today.
The first panel represents many of the governmental perspectives
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of those who need to implement and abide by the act. This panel
consists of Dr. Rebecca Lent, Deputy Assistant Administrator for
Regulatory Programs at the National Oceanic and Atmospheric Ad-
ministration; Dr. Marshall Jones, Deputy Director of the U.S. Fish
and Wildlife Service; Vice Admiral Charles Moore, Deputy Chief of
Naval Operations for Fleet Readiness and Logistics with the U.S.
Navy; and Mr. David Cottingham, Executive Director of the Marine
Mammal Commission. I thank you for your dedication to these
issues and for sharing your insightful testimony with us today.

The second panel represents many of the nongovernmental inter-
ests and stakeholders that are all so essential in shaping and fol-
lowing the mandates of this Act. We have Rear Admiral Richard
D. West, President of the Consortium for Oceanographic Research
and Education; Ms. Nina Young, Director of the Marine Wildlife
Conservation for The Ocean Conservancy; Dr. Peter Tyack, Senior
Scientist at the Woods Hole Oceanographic Institution; and Mr.
Charles Johnson, Executive Director of the Alaska Nanuuq Com-
mission.

I appreciate receiving all of your testimony here today and for
appearing before this Subcommittee. I am looking forward to hear-
ing what we can learn from each other and to discussing the com-
plex factors that affect marine mammal conservation. By exploring
these issues in the open with all concerned stakeholders, we can
better understand how marine mammal protection can be made
more effective in the upcoming reauthorization of this act. Once re-
authorized, the act will ultimately be improved because of the
input that will be provided here today and the days coming.

Again, I want to thank you for being here today as we formally
engage in this discussion and begin the process of reauthorization.
I know there are many issues that we need to explore here today,
so I really appreciate your participation in this process.

Dr. Lent, let us begin with you. I would ask if you could summa-
rize your statement within five minutes and your entire statement
will be included in the record.

STATEMENT OF DR. REBECCA LENT, DEPUTY ASSISTANT
ADMINISTRATOR FOR FISHERIES, NATIONAL MARINE
FISHERIES SERVICE, NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE

Dr. LENT. Thank you, Madam Chair. As you noted in your open-
ing statement, the MMPA is a very important piece of legislation
that has guided us in marine conservation for over 30 years. This
act gives NOAA responsibility for conservation and management
for over 140 stocks of marine mammals.

Working with our Federal partners, we have come up over the
past 3 years with a sound administration proposal to reauthorize
the MMPA. This was transmitted to the Hill in February of this
year. I am focusing my testimony today on elements of that new
bill. We strongly support the provisions in this administration bill.

First of all, the definition of harassment. The definition of har-
assment is a very important part of MMPA. We have had some dif-
ficulties with the interpretation of the current definition because,
first of all, it is limited to acts that involve pursuit, torment, or an-
noyance. Second of all, the definition is too broad and does not give
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a clear threshold for what is harassment or not. And third, it does
not give an adequate mechanism to address those activities that
are intentionally directed at marine mammals. So our bill proposes
revisions to the current definition that addresses each of these con-
cerns.

First of all, it eliminates that phrase of “pursuit, torment, or an-
noyance.” So it takes away that two-tiered standard. Second of all,
it clarifies the definition so that we can focus on the harassment
that really results in meaningful biological disturbance, and the
third, the bill adds new language and it makes it explicit that ac-
tivities that are directed at marine mammals and are likely to dis-
turb them are considered harassment. So overall we feel that this
new definition is going to help have a clearer standard and make
sure we are getting meaningful protection by focusing on the activi-
ties1 that really have significant biological impacts on these ani-
mals.

The second area has to do with marine mammal bycatch reduc-
tion initiatives. Incidental take of marine mammals in fishing oper-
ations remains very important source of mortality and injury to
marine mammals. We propose in the administration bill to expand
the section 118 bycatch reduction requirements to include those
noncommercial fisheries that have frequent or occasional takes of
marine mammals. This is important because sometimes in some of
these fisheries, such as recreational fisheries, we have identical
gear and it is deployed in the same fashion. However, we can only
put observers under the MMPA on commercial fishing vessels. This
way we can protect noncommercial fishermen from being pros-
ecuted for incidental takes.

Second of all, we have in the bill measures to help us explore
new technologies, such as video information collection technologies,
so that we can get more information on marine mammal bycatch.

Also, it would direct the Secretary of Commerce to have mini-
grant programs and other measures to encourage development of
fishing gears and fishing methods to reduce interaction and injury
with marine mammals.

Fourth, the bill requires NOAA to include technical liaisons with
expertise in commercial practices on the take reduction team.

Other provisions include adding a definition of entanglement so
that we can collect more information on these animals. As you
noted, Madam Chair, we need more scientific information. If we
can get entanglement as well as stranding agreements, then we
can collect more information.

We also want to increase the civil and criminal penalties for vio-
lations of the act. They have not changed since the original bill.

We also want to make it illegal to interfere with an investigation
or submit false information.

The bill provides authorization to use authorities to reduce the
occurrence of ship strikes on whales, a very big concern for right
whales.

We also would, in this administration proposal, explicitly prohibit
the release of captive marine mammals without prior authoriza-
tion.

And we would reinstate the ban on traveling exhibits for
cetaceans.
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The administration bill would also improve harvest co-manage-
ment provisions by allowing this before we reached depleted levels.

The MMPA has been a sound model for marine mammal con-
servation and management policies. Reauthorization gives us a
good opportunity to further strengthen conservation and recovery,
as well as the science.

This concludes my testimony. I look forward to your questions.
Thank you.

[The prepared statement of Dr. Lent follows:]

PREPARED STATEMENT OF DR. REBECCA LENT, DEPUTY ASSISTANT ADMINISTRATOR
FOR FISHERIES, NATIONAL MARINE FISHERIES SERVICE, NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE

Madame Chair and Members of the Subcommittee, I am Dr. Rebecca Lent, Dep-
uty Assistant Administrator for Fisheries at the National Oceanic and Atmospheric
Administration (NOAA). Thank you for inviting me to testify today on the reauthor-
ization of the Marine Mammal Protection Act (MMPA).

NOAA Fisheries administers the MMPA, the principal Federal legislation that
guides marine mammal protection and conservation policy in U.S. waters, in con-
junction with the U.S. Fish and Wildlife Service (FWS). The MMPA provides NOAA
with conservation and management responsibility for more than 140 stocks of
whales, dolphins, porpoises, seals, and sea lions.

The Department of Commerce and NOAA have worked closely over the past three
years with the Department of the Interior, Department of Defense, Marine Mammal
Commission, and others to develop a sound Administration proposal to reauthorize
the MMPA. In February 2003, we transmitted this Administration bill to Congress
and I will focus my testimony today on various elements of that bill. Specifically,
I will discuss improvements the bill makes to the definition of harassment, marine
mammal bycatch reduction efforts, enforcement, and other important aspects of ma-
rine mammal conservation and management policy.

The Administration’s MMPA Reauthorization Bill

Definition of Harassment

The definition of harassment, a critical component of the “take” prohibition, which
is also defined in the Act, has broad applicability throughout the MMPA. The cur-
rent definition in the MMPA separates harassment into two levels. Level A harass-
ment is defined as, “any act of pursuit, torment, or annoyance which has the poten-
tial to injure a marine mammal or marine mammal stock in the wild.” Level B har-
assment is defined as, “any act of pursuit, torment, or annoyance which has the po-
tential to disturb a marine mammal or marine mammal stock in the wild by causing
disruption of behavioral patterns, including, but not limited to, migration, breath-
ing, nursing, breeding, feeding, or sheltering.”

NOAA has experienced difficulties with interpretation, implementation, and en-
forcement of the current MMPA harassment definition. First, the definition is lim-
ited to acts involving “pursuit, torment, or annoyance.” Second, the definition is
overly broad and does not provide a clear enough threshold for what activities do
or do not constitute harassment. Third, the definition does not provide an adequate
mechanism to address activities intentionally directed at individual or groups of ma-
rine mammals that disturb the animals. The Administration’s MMPA reauthoriza-
tion bill proposes revisions to the current definition that would address each of
these concerns.

Inappropriate Two-Tiered Standard: The current definition of harassment im-
pedes NOAA’s ability to adequately enforce the MMPA’s take provisions. As the def-
inition is currently written, only those acts involving “pursuit, torment, or annoy-
ance,” terms that are undefined in the MMPA, can be addressed. Second, the agency
must prove that the act has the potential either to injure or disturb a marine mam-
mal. Thus, the current definition contains a difficult two-tiered standard that the
agency must meet before it can prosecute anyone who takes a marine mammal by
harassment. Amendments to the harassment definition in the Administration’s
MMPA bill will eliminate the phrase “pursuit, torment, or annoyance.”

Overly Broad: The current definition of harassment is both broad and ambiguous
and, therefore, it fails to create a clear threshold for acts that do and do not con-
stitute harassment. As a result, it is difficult for the agency to prioritize its re-
sources to deal with the types of harassment that have the most negative effects
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on marine mammals. We are also concerned that the existing definition could result
in unnecessary administrative burdens on the regulated community. One could
argue, for instance, that any activity has the potential to disturb a marine mammal
by causing disruption of behavioral patterns, from humans walking along a pier
near a group of sea lions causing them to stop feeding and raise their heads, to driv-
ing a ship that causes a wake that dolphins choose to swim in. As interpreted by
some courts, the current definition does not distinguish biologically significant,
harlmful events from activities that result in de minimis impacts on marine mam-
mals.

The lack of a clear threshold for harassment in the definition blurs the distinction
between those activities that cause insignificant impacts and those that cause truly
harmful impacts to marine mammals. This has negative consequences on marine
mammals, NOAA, and the regulated community. First, activities that result in
meaningful biological disturbance to marine mammals do not receive the degree of
attention that they warrant. Second, NOAA Fisheries must devote resources to ad-
dressing activities and issues that result in biologically insignificant impacts on ma-
rine mammals. Third, the lack of clarity in the definition imposes unnecessary regu-
latory burdens on the regulated community, who are forced to apply for authoriza-
tions for often harmless activities to prevent potential legal consequences. The Ad-
ministration’s MMPA bill clarifies the definition of harassment to focus the agency
and the regulated community on types of harassment that result in meaningful bio-
logical disturbance to marine mammals, rather than those acts that are not likely
to have biologically significant impacts on marine mammals.

Lack of Emphasis on Directed Impacts: The third tier of the harassment definition
contained in the Administration’s MMPA bill makes it explicit that activities that
are likely to disturb marine mammals that are directed at individual or groups of
marine mammals, such as closely approaching, touching, or swimming with dol-
phins in the wild, are considered harassment. Members of the public and commer-
cial operators who intentionally interact with wild marine mammals either by boat,
in the water, or on land disturb the natural behavior of the animals. They also do
a great disservice to these animals over time by habituating them to humans and
vessels. In addition, humans who attempt to closely approach, chase, swim with, or
touch wild marine mammals place themselves at risk since wild animals are unpre-
dictable and can inflict serious injury if threatened or afraid.

Overall, NOAA feels the proposed definition of harassment contained the Admin-
istration’s MMPA bill will apply a clearer standard of harassment to the entire reg-
ulatory community and result in more meaningful protections for marine mammals.
Additionally, the proposed definition conceptually mirrors recommendations by the
National Research Council (NRC) for regulations that are based on the potential for
a biologically significant impact on marine mammals. In 2000, NRC pointed out
flaws in the current definition of harassment, contending that since science is im-
proving in terms of its ability to distinguish between activities that have significant
negative effects and those that have insignificant effects on marine mammals, the
harassment definition should be amended to reflect this. The harassment definition
contained in the Administration’s MMPA bill will achieve this goal of focusing on
activitief that will result or could result in significant biological impacts on marine
mammals.

Marine Mammal Bycatch Reduction Initiatives

The incidental take of marine mammals in the course of fishing operations con-
tinues to be a large source of marine mammal mortality and serious injury. The
1994 amendments to the MMPA outlined an effective approach to monitoring and
addressing the incidental take of marine mammals by commercial fisheries. The Ad-
ministration bill contains several amendments to strengthen these provisions and
marine mammal bycatch reduction efforts generally.

First, the bill proposes to expand the MMPA’s Section 118 marine mammal by-
catch reduction requirements to non-commercial fisheries that have frequent or oc-
casional takes of marine mammals. Non-commercial fisheries, including recreational
fisheries, often use identical gear to commercial fishing gear and deploy it in the
same manner as commercial fishermen. Nonetheless, the MMPA currently only au-
thorizes the agency to place observers and use the take reduction process outlined
in Section 118 of the Act to monitor and address marine mammal bycatch resulting
from commercial fisheries. The Administration bill amends Section 118 to enable
NOAA Fisheries to monitor and address all important fishery-related sources of ma-
rine mammal bycatch. In addition, by including non-commercial fisheries under this
regime, the Administration bill would provide a simpler mechanism than currently
exists under the law to offer non-commercial fishermen that take marine mammals
protection from prosecution for incidental takes.
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Second, the Administration bill aims to improve information on marine mammal
bycatch by directing the agency to explore new technologies to provide statistically
reliable data on marine mammal bycatch levels. This is important due to the fact
that observer programs are expensive and not always feasible.

Third, the Administration bill directs the Secretary of Commerce, acting through
NOAA Fisheries, to create opportunities, such as mini-grant programs, to encourage
development of fishing gears and methods that reduce marine mammal bycatch. The
development of new gear and gear deployment technologies has already proven ef-
fective at reducing incidental takes. For example, the development of acoustic deter-
rent devices, called “pingers,” has helped reduce incidental takes of harbor porpoises
in New England waters.

Fourth, in the spirit of advancing fishing gear innovation, the Administration bill
requires NOAA Fisheries to include technical liaisons with expertise in commercial
fishing practices as members of take reduction teams (TRTs). These liaisons will
work with TRT members on the latest advancements in gear technology that reduce
marine mammal bycatch.

Enhancing Enforcement

While several sections of the MMPA have been updated since the Act was first
passed in 1972, some areas are extremely outdated. One such area is the penalties
that may be imposed for violations of the MMPA. Currently, individuals who violate
the MMPA are subject to civil penalties of up to $10,000 and criminal fines of up
to $20,000. These penalties have remained unchanged since 1972. While these levels
may be appropriate in some instances, they have proven grossly inadequate in oth-
ers, undermining effective enforcement of the Act. To enhance enforcement of the
Act, the Administration bill would authorize the Secretary to impose a civil penalty
of up to $50,000 for each violation. Fines of up to $100,000 for each criminal viola-
tion would also be available in suitable cases.

The Administration bill would also aid enforcement efforts by explicitly stating
that individuals who interfere with on-board investigations by enforcement agents
or submit false information are in violation of the MMPA.

Ship Strikes

Ship strikes continue to be a leading source of mortality of the critically endan-
gered North Atlantic right whale and other large whales. Between 1970 and 2000,
there were 48 known right whale mortalities, of which 16 were due to ship strikes.
The Administration bill would authorize the Secretary to use the various authorities
available under the MMPA to reduce the occurrence of ship strikes of whales and
to encourage the development of methods to avoid ship strikes.

Stranding and Entanglement Response

NOAA Fisheries scientists must often respond immediately to marine mammal
stranding and entanglement events to attempt to rescue and rehabilitate animals
in jeopardy. These events provide NOAA Fisheries opportunities to save individual
animals, as well as conduct close-up research on animal behavior, biology, and phys-
iology. The MMPA currently provides for a comprehensive program to address
stranded marine mammals, but does not specifically give NOAA Fisheries the au-
thority to address marine mammals that have become victims of entanglement in
fishing gear or other materials. The Administration bill would add a definition of
entanglement to the Act and would require NOAA Fisheries to collect information
on rescue and rehabilitation of entangled marine mammals in addition to stranded
animals. The bill would also specifically enable the Secretary to enter into agree-
ments with individuals to respond to entangled marine mammals in addition to
stranded marine mammals.

Harvest Management Agreements

The 1994 MMPA amendments gave NOAA Fisheries and the FWS authority to
enter into cooperative agreements with Alaska Native organizations to conserve ma-
rine mammals and co-manage subsistence use by Alaska Natives. These amend-
ments provided a great beginning and the program has yielded some successes, evi-
denced by the agreements that we have reached to co-manage subsistence harvest
of harbor seals, beluga whales, and other marine mammals. Nonetheless, the effec-
tiveness of these agreements at this point relies on voluntary compliance by Alaska
Natives, since there is no mechanism under the MMPA to enforce any restrictions
developed through harvest management agreements for subsistence purposes. Addi-
tionally, the other provisions of the Act enable effective regulation of subsistence
harvest only after designation of a marine mammal stock as depleted. The Adminis-
tration bill would authorize co-management partners to develop a management plan
through which cooperative agreements could be enforced. Thus, it would enable the
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parties to effectively manage subsistence harvest prior to a depletion finding and
ensure the greatest conservation benefit to the marine mammal stock.

Release of Captive Marine Mammals

The release of long-captive marine mammals without proper preparation and a
sound scientific protocol is regarded by the scientific community as potentially
harmful to both the animals released, as well as the wild populations they encoun-
ter. Fundamental questions remain as to the ability of marine mammals that have
been held in captivity for extended periods to forage successfully, avoid predators,
and integrate with wild populations. Unauthorized releases pose serious risks of dis-
ease transmission, inappropriate genetic exchanges, and disruption of critical behav-
ioral patterns and social structures in wild populations. The Administration bill
would explicitly prohibit the release of captive marine mammals without prior au-
thorization, with limited exceptions.

Traveling Exhibits

We remain concerned about the risks posed to cetaceans by traveling exhibits. Un-
like some marine mammals, such as seals and sea lions, which spend time in both
aquatic and terrestrial environments, cetaceans must remain buoyant at all times.
Therefore, their health and survival depends heavily on having a continuously clean
and safe aquatic environment, conditions that are difficult to maintain when trans-
port is frequent. Because transporting cetaceans is difficult and risky, traveling ex-
hibits would place these animals under enormous stress. The Administration bill
would reinstate the ban on traveling exhibits for cetaceans, originally instituted in
the mid-1970s.

Export Provisions

As part of a package of permit-related amendments, the 1994 MMPA amendments
added a prohibition on exporting marine mammals. However, the language of this
prohibition has created some difficulties in enforcement and inconsistencies with
other provisions of the MMPA, especially provisions related to permits. Therefore,
the Administration bill would revise the export prohibition to address enforcement
difficulties and provide comprehensive clarification of circumstances in which not
only the taking and import, but also the transport, purchase, sale, and export, of
marine mammals is authorized.

Conclusion

The MMPA has served as a sound model for marine mammal conservation and
management policies and practices around the world. Reauthorization of the MMPA
provides the opportunity to further strengthen the conservation and recovery of ma-
rine mammals. I look forward to working with Members of the Subcommittee, your
staffs, and other interested members of the public to meet the challenges that face
us in better protecting marine mammals, while balancing human needs throughout
the reauthorization process.

This concludes my testimony. Thank you again for the opportunity to testify be-
fore your Subcommittee today. I would be happy to answer any questions you may
have on the Administration’s MMPA reauthorization bill or any other related mat-
ters.

Senator SNOWE. Thank you, Dr. Lent.
Mr. Jones? We will go right down the line.

STATEMENT OF MARSHALL JONES, DEPUTY DIRECTOR,
U.S. FISH AND WILDLIFE SERVICE,
U.S. DEPARTMENT OF THE INTERIOR

Mr. JONES. Thank you, Madam Chair. I appreciate having this
opportunity to present testimony on the administration’s proposal
to reauthorize the Marine Mammal Protection Act of 1972.

I am Marshall Jones, the Deputy Director of the U.S. Fish and
Wildlife Service. The Fish and Wildlife Service shares jurisdiction
with NOAA Fisheries over marine mammals. Specifically we are
responsible for polar bears, sea and marine otters, walruses, three
species of manatees, and the dugong.

The administration strongly supports the reauthorization of the
Marine Mammal Protection Act. However, as noted in Rebecca
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Lent’s testimony, we have identified several areas of the act where
we think it would benefit from some well-considered changes. We
look forward to working with you and the Members of the Com-
mittee to see these proposed amendments adopted during this ses-
sion of Congress.

There are four areas that I would like to very briefly highlight
in my oral statement this morning.

First, harvest management agreements. This, we believe, would
be an important amendment to expand the authority of section 119
of the act to authorize harvest management agreements between
the Secretaries of Interior or Commerce and Alaska Natives. These
agreements would be designed to prevent the depletion of marine
mammal stocks and would demonstrate the commitment of the
Federal Government to continue to develop our partnership with
Alaska Native organizations. This amendment would allow the reg-
ulation of subsistence take of marine mammals before species be-
come depleted, providing substantial conservation benefits. These
agreements would be developed using existing authorities already
possessed by Alaska Native communities to enforce them, providing
a new and meaningful role for Alaska Native organizations in con-
servation of marine mammals.

The second area which I would like to highlight briefly is the col-
lection of southern sea otter data and fishery interactions. Sea ot-
ters are incidentally taken in fishery operations, but we do not
know the extent of this take. The administration’s proposal in-
cludes an amendment that would enable NOAA Fisheries to in-
clude information concerning California sea otters in the list of
fisheries published under section 118 and to provide this informa-
tion to the Fish and Wildlife Service. This would help us assess im-
pacts that commercial fisheries may be having on the threatened
sea otter population in order to provide a more informed basis for
recovery.

The third area which I would like to mention is polar bear per-
mits. This is a small amendment but it is one that I think fits
under the category of good government. This amendment would
streamline the permitting process and reduce the expense associ-
ated with publishing two notices for each application received to
import a trophy of a polar bear taken in Canada before the enact-
ment of the 1994 amendments or from populations of polar bears
in Canada that are approved for trophy import.

The fourth and final area which I would like to highlight is the
definition of harassment. As Rebecca Lent has noted, the adminis-
tration has proposed a revised definition of this term. This amend-
ment would greatly improve the clarity of the definition by making
it apply to any act as opposed to the current statutory definition
which 1s limited to acts involving pursuit, torment, or annoyance.
We believe these changes make the standard more clear and more
enforceable.

In conclusion, Madam Chair, I would like to thank you again for
having this opportunity, and I want to emphasize our commitment
to conserving and managing marine mammals by working closely
and cooperatively with our partners in other Federal agencies, in
conservation organizations, and especially with the Alaska Native
community in order to further enhance the role of Alaska Natives



10

in marine mammal conservation. We look forward to working with
you and Members of the Committee during this session of Congress
and we hope that we can achieve a successful conclusion.

This concludes my remarks. I would be happy to answer any
questions, Madam Chair.

[The prepared statement of Mr. Jones follows:]

PREPARED STATEMENT OF MARSHALL JONES, DEPUTY DIRECTOR, U.S. FISH AND
WILDLIFE SERVICE, U.S. DEPARTMENT OF THE INTERIOR

Madam Chair and Members of the Subcommittee, thank you for the opportunity
to provide the testimony of the Department of the Interior and the U.S. Fish and
Wildlife Service on the Administration’s proposal to reauthorize the Marine Mam-
mal Protection Act (MMPA or Act) of 1972. I am Marshall Jones, Deputy Director
of the U.S. Fish and Wildlife Service.

The MMPA was the first of the landmark conservation laws enacted in the 1970s;
it turned thirty years old in 2002. The Act established an ongoing Federal responsi-
bility, shared by the Secretaries of the Interior and Commerce, for the management
and conservation of marine mammals. The Secretary of the Interior, through the
Fish and Wildlife Service (Service), protects and manages polar bears, sea and ma-
rine otters, walruses, three species of manatees, and the dugong.

The Administration strongly supports reauthorizing the MMPA. Thirty years of
implementation have demonstrated the Act’s effectiveness in conserving and replen-
ishing marine mammal populations. In addition to its support of reauthorization,
the Administration and its partners have identified several areas of the Act that
will benefit from well-considered changes. To this end, we have crafted a com-
prehensive set of amendments that represents a real step forward for marine mam-
mal conservation, as well as makes corrections and adjustments to the legislation
based on our experience in implementing the Act since the last reauthorization in
1994. These amendments are contained in a legislative proposal to reauthorize the
MMPA, which was transmitted by the Administration to Congress in February of
this year. The proposal reflects the diligent and coordinated work of the Service,
NOAA Fisheries, the Marine Mammal Commission (Commission), our Alaska Native
partners, and other Federal and non-governmental partners.

We look forward to working with the Subcommittee in a dedicated effort to reau-
thorize the MMPA and enact these proposed amendments during this session of
Congress. My testimony will discuss some of the key amendments proposed by the
Administration.

Proposed Amendments

Harvest Management Agreements

An important component of the Administration’s reauthorization proposal is an
amendment to expand the authority of section 119 of the MMPA, which relates to
cooperative agreements with Alaska Natives, to authorize harvest management
agreements between the Secretary and Alaska Native Tribes or Tribally Authorized
Organizations. These agreements would be designed to prevent the depletion of ma-
rine mammal stocks in Alaska and would demonstrate the commitment of the Fed-
eral Government to continuing to develop our partnership with these organizations.

The MMPA prohibits take (e.g., harass, hunt, capture or kill) of all marine mam-
mals. However, the Act provides exceptions to the prohibition. One of these excep-
tions allows take of marine mammals by Alaska Natives for subsistence purposes.
Subsistence harvest is not subject to regulation, unless the harvested animals are
from a population that is depleted, or if the harvest is wasteful. This exception pre-
sents the possibility that Native harvest of non-depleted stocks cou